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Why AWW & LRE/C?
 AWW is an issue in virtually every claim, and the

prevalence of LRE/C is expanding with maturity of
the “modern” DBA market.
 They are complex, evolving topics.
 They often have a significant effect on the exposure

of claims, specifically and collectively

AWW Primer
 Sec. 10 of the Longshore Act
 Key language: “shall”, “if”, “substantially the whole of







the year”, and “reasonably and fairly be applied”.
Requires an attempt to apply the subparagraphs (a, b, c)
in sequence.
(a) and (b) have a specific formulary, while (c) provides
for some latitude and discretion
Subparagraph (d)(1) provides the 52 week frame
Taking short cuts invites unnecessary risk
AWW is not addressed in the CFRs
Case law is a significant source of working guidance

The AWW Situation
 Goal: Pay at a rate that complies with the statute

and also balances risk factors, esp. when faced with
multiple-option scenarios.
 What wage records did you receive from the
employer? Did they include…




Salary, overtime, hazard pay, area differential, and per diem
(no strings attached)
Sufficient detail so you can do meaningful calculations

 Presuming you did, let’s chart the path…

Charting the Path through Sec. 10
 Sec. 10(a) first:
 Is Claimant a 5 or 6 day/week worker? If not (i.e. 7 day/week),
skip to Sec. 10(b).
 If yes, did Claimant work in their DOI position for at least 34
of the 52 weeks prior to the injury?
 If yes, do the Sec. 10(a) math; no shortcuts.
 If not, proceed to Sec. 10(b)
 Sec. 10(b)
 Does the employer have wage records for a Claimant coworker in the same/similar class and location, that otherwise
meets the Sec. 10(a) criteria above? This is very rare.
 If yes, do the Sec. 10(a) math; redacted records only

Doing the Math – Sec 10(a) Example
 6 day per week worker :
 If you take a shortcut…claimant earned a total of

$95,000.00 from 1/1/2018 – 9/30/2018 (39 weeks);
$95,000.00 / 39 weeks = $2,435.90…NO !
 Using the proper method…
 First, calculate the daily wage/rate.



39 weeks worked = 6 days worked /week = 234 working days
$95,000.00 / 234 = $405.98 daily wage/rate

 Second, find the average annual earnings


$405.98 * 300 = $121,794.00

 Third, divide by 52 to find the AWW


$121,794.00 / 52 = $2,342.19

The Path through Sec. 10 (cont.)
 Sec. 10(c), without blending
 If there are 52 weeks of wages available from the employer,
you can…
 Add up the total gross earnings, and divide by 52
 Sec. 10(c), with blending
 If employer has less (or more*) than 52 weeks of earnings, you
can request additional wage records from the claimant (e.g. 3 –
5 years; as would reasonably be available).
 Add up the total gross earnings, and divide by the number of
weeks that encompasses the total period trapped by the
records provided.

AWW – Sec. 10(c) Special Situations
 Employer has more than 52 weeks of pre-injury

earnings
 Reduced divisor when pre-injury year includes nonwork injury absence
 Intentional/episodic absence(s)
 Using initial estimates when insufficient records are
available

Sec. 10(i) – Occupational Disease/Illness
 More common now with the maturity of the modern






DBA work environment.
Used in delayed onset/awareness situations.
Generally, DOI = Date of claimant’s awareness.
Can sometimes be used for PTSD cases, depending
on nature of exposure.
Effect: Use wages prior to awareness date rather
than exposure date(s).
Don’t assume the wages will always be less.

AWW “Foundational” Case Law
 Duncan v. Washington Metropolitan Area Transit

Authority, 24 BRBS 133 (1990); BRB considers 34.5
weeks of work to be substantially the whole of the
year.
 Matulic v. Director, OWCP, 32 BRBS 148 (9th Cir.
1998); Sec. 10(a) mandatory when claimant has
worked 75% or more of available days in the year prior
to the injury.
 Sproull v. Stevedoring Services of America, 25 BRBS
100, 104 (1991); Sec. 10(b) and applicability of coworker wage situations.

AWW “Foundational” Case Law (cont.)
 K.S. v. Serv. Employees Int’l, Inc., BRB No. 08-

0583, vacated and remanded sub nom, and SEII v.
Director, OWCP, No. H-11-01065, 2013 WL 943840
(S.D. Tex.); Object of Sec. 10(c) is to arrive at a sum
that reasonably represents claimant’s annual earning
capacity at the time of injury. ALJ is afforded wide
discretion in arriving at the correct sum.

AWW – Tactical Situations
 Overseas only vs. blending (that includes domestic

employment)
 Episodic contract work pattern
 Sec. 10(b) situations
 Sec 10(i) situations




When to apply
Calculations
Don’t assume all domestic (post-RTW) earnings will be lower

 Death claims
 Beware of Sec. 9(e); esp. w/foreign national claimants

AWW Strategy Examples
 Jackson v. Island Operating Co. 2019-LDA-00531

(April 28, 2020); The employee had the same job
with three successive employers and his earnings
went down with each new hire. The employee argued
that the AWW for an injury with the most recent
employer should be based upon his previous
earnings in the same type of employment for other
employers. The ALJ found that the reduced pay level
with the employee’s last employer was not an
aberration and calculated the AWW based upon the
employment with the last employer.

AWW Strategy Examples
 Lovejoy v. Aegis, 2018-LDA-00436 (August 13,

2020); An employee worked briefly in Afghanistan
as a senior guard before a serious fall. The ALJ
rejected the employer’s argument that a blended
approach should be used to calculate the AWW using
the employee’s year prior earnings, and instead
calculated the AWW based upon the short term
overseas earnings noting that the employee testified
he intended to work for five years overseas.

AWW Strategy Examples
 Imel v Triple Canopy, BRB No. 17-0679 (July 11, 2018); BRB

ruled that the ALJ had discretion under Section 10(c) to
exclude time periods of no work due to visa issues when
calculating the AWW.
 Taft v. Lockheed Martin Corp., BRB No. 18-0006 (Sept. 18,
2018); BRB affirmed an ALJ‘s calculation of the AWW
pursuant to Section 10(i), noting that DOI was the date of
onset of the when PTSD became disabling.
 Kallabat v. AECOM Technology, BRB No. 19-0442 (May 8,
2020); BRB affirmed the ALJ’s findings that leg and
psychiatric injuries were caused by a single 2011 rocket attack
and the ALJ’s calculation of the AWW using earnings the year
prior to 2011, despite the employee first becoming aware of
PTSD in 2016.


AWW Strategy Examples
 Robinson v. AC First, 2016-LDA- 00771 (April 25,

2019); The BRB remanded the case to the ALJ to
calculate the AWW noting that PTSD was, in that
case, an occupational disease which did not
immediately result in disability. The ALJ used a
blended approach to calculate the AWW and to
reasonably reflect the employee’s annual wage
earning capacity. In calculating the dates of
employment, the judge excluded when the employee
was off work due to involuntary events such as a
layoff or a funeral.

LRE/C – A Primer
 Concept is a judicial construct resulting in part from







absence of an apportionment clause in the statute,
and the rotational nature of the workforce.
Theory: Over time, each employer will end up with a
proportionate number of the claims.
The determination of which employer last exposed
worker to injurious stimuli or conditions typically
derives from medical evidence, both subjective and
objective.
There are separate ‘tests’ for OD and CT cases.
Pivotal Issue: Aggravation vs. Natural Progression

LRE/C “Foundational” Case Law
 Travelers Ins. Co. v. Cardillo, 225 F.2d 137 (2nd Cir.

1954) cert. denied, 350 U.S. 913 (1955); The
employer during the last qualifying employment in
which a claimant was exposed to injurious stimuli,
prior to the date upon which the claimant became
aware…that he was suffering from an occupational
disease due to his employment should be liable for
the full amount of any award…”.

LRE/C “Foundational” Case Law (cont.)
 Foundation Constructors v. Director, OWCP, 950

F.2d 621, 623 (9th Cir. 1991); expands concept from
Cardillo to CT, multiple injury situations.
 Metro. Stevedore v. Crescent City Wharf, et al (a.k.a.
Price v. Metro), 339 F.3d 1102, 1105 (9th Cir. 2003);
introduction of “micro-trauma”, thereby lowering
the LRE injurious exposure threshold.
 J.W. v. IAP Worldwide Services, 2008-LDA-00065,
slip op. (February 18, 2009); Carrier bears the
burden of persuading the Court that liability rests
with another carrier.

LRE/C – Strategy & Tactics
 When to assert?
 Derived from discovery efforts
 Framing of questions for the treating and

SECOP/IME physicians.

LRE/C Situational Case Law
 Oberts v. McDonnell Douglas Services/Boeing, et

al., 39 BRBS 117 (ALJ)(2005); ALJ found that
claimant’s disability was solely the result of a natural
progression of a 1997 bus accident, and not the result
of a new injury or aggravation from employment
with the second employer, Alsalam.

LRE/C Situational Case Law
 Brandon v. L3 Communications, OALJ Nos. 2002 -

LDA-00020,00021,00022 (September 10, 2013). This
case illustrates that the last responsible carrier rules are
the same as the last responsible employer rules. AIG was
the carrier for the last two of three back injuries with the
same employer. The judge credited the testimony of two
doctors when both doctors found the initial injury was a
temporary aggravation of pre-existing degenerative
lumbar disease, and the second and third injuries
resulted in a permanent aggravation of the underlying
degenerative disc disease- to find that AIG was the
responsible carrier.

LRE/C Situational Case Law
 McNeely v. Blackwater /Triple Canopy, 2011-LDA-

00672, 00673 (May 1, 2013). The ALJ concluded
that in a two injury/aggravation case, each employer
bears the burden of persuasion that the disability
was due to the injury with the other employer. The
New Jersey-based ALJ applied Ninth Circuit case
law (the William Price case) to find that the
preponderance of evidence supported finding that
the physical requirements of the employee’s Triple
Canopy employment aggravated his back placing
liability for future medical care on Triple Canopy.

LRE/C Situational Case Law
 Garamendi v. Triple Canopy, 2018-LDA-00349

(April 28, 2020); The ALJ applied the last
responsible employer rule for occupational disease
claims - reasoning that the responsible employer is
the last one to expose the employee to injurious
stimuli prior to the employee's awareness of his or
her occupational disease. The ALJ placed liability for
panic attacks on the earlier employer where claimant
was exposed to traumatic experiences despite
claimant first experiencing nightmares while
training with the second employer in a safe location.

LRE/C Situational Case Law
 Guevara v. SOC-SMG, Inc., 2019-LDA- 00209 (January

10, 2020); An employee worked as a security guard in
Iraq for Triple Canopy and then SOC. His employment
with both employers involved a constant risk when
searching vehicles which could have a pipe bomb, fearing
for his life every day, and witnessing explosions and daily
attacks. The ALJ rejected SOC‘s argument that the
claimant’s degree of psychiatric disability was a natural
progression of PTSD which was caused by his earlier
work with Triple Canopy. The Judge found that the work
with SOC aggravated, accelerated and combined with any
pre-existing psychological issues, making it the last
responsible employer.

LRE/C – Situational Case Law
 Stamper v. Washington United Terminals, Inc., BRB No. 19-0364

(Sept. 9, 2020); The claimant brought 2016 and 2017 neck injury
claims against Washington United Terminals. The employer
changed carriers from ALMA to Signal Mutual before the 2017
event. The ALJ concluded the claimant’s work in 2017 temporarily
aggravated the claimant’s neck condition, but did not alter the
claimant’s underlying cervical condition. The ALJ concluded ALMA
was liable for the claimant’s ongoing benefits beginning after the
temporary aggravation ended. The ALJ noted that, while claimant’s
treating physicians sometimes referred to an “aggravation,” there
was no reason to believe the physicians used the term intending to
invoke its legal definition under the Longshore Act. The ALJ
observed that claimant’s treating physicians did not alter their
diagnoses or treatment recommendations after the claimant’s
January 2017 work. The ALJ credited the opinion of Signal’s
medical expert that the 2017 work caused a temporary flare-up of
symptoms. The BRB affirmed the ALJ’s determination.

Q&A
 Share your successes…
 Missed Opportunities?
 Unintended Consequences?
 No one is an Island. Consult your peers.

Long-Range Planning
 Staff training and reference material development.
 Narrative handout will be made available
 As always, consider the larger picture when

preparing litigation strategy in individual cases.
 Thank you for your time!
 Contact us for more information & materials:



Rwarns@hwb-law.com
Eric_Richardson@gbtpa.com

 Thank you for your time!

