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Last Responsible Employer…
• Section 2(2) of the Act defines the term “injury” to mean “accidental injury or death
arising out of and in the course of employment, and such occupational disease or
infection as arises naturally out of such employment or as naturally or unavoidably
results from such accidental injury...”
• A claimant must present substantial evidence that his second injury “naturally or
unavoidably” resulted from a primary injury. The Claimant cannot rely on the Section
20(a) presumption. “Substantial evidence” is “that relevant evidence–more than a
scintilla but less than a preponderance–that would cause a reasonable person to accept
the fact finding.” Director, OWCP v. Ingalls Shipbuilding, Inc., 125 F.3d 303, 305 (5th Cir.
1997).
• The last responsible employer doctrine is used to assign all liability in a longshore claim
to a particular employer. Different rules exist for occupational disease and traumatic
injuries claims, but the concept is the same: the last employer liable for the Claimant’s
injury buys the entire disability. There is no apportionment, as with some state schemes.
A subsequent employer can be held liable for an injured worker’s disability after only one
day of injurious work. Metropolitan Stevedore Co. v. Crescent Wharf and Warehouse Co.,
339 F.3d 1102 (9th Cir. 2003).
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Last Responsible Employer… con’t
• While occupational disease cases consider exposure to injurious stimuli,
traumatic injury cases turn on whether the disability is a natural
progression of an initial injury, or whether the disability “is at least
partially the result of a subsequent injury aggravating, accelerating or
combining with a prior injury to create the ultimate disability.” The
aggravation rule applies to discrete successive accidental injuries or
aggravating episodes, with liability attaching when the last injury or
aggravation occurs.
• Aggravating injuries are compensable under the Act. Amerada Hess Corp. v.
Director, OWCP, 543 F.3d 755 (5th Cir. 2008).
• The employer bears the burden to establish that it is not the responsible
employer.
• When the last employer accepts the claim, litigation against next to last
employer should end. Reagan v. Thames Shipyard & Repair, BRB 16-0682,
05/11/17 (unpublished) (not cited in LEXIS).
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Differences Between Traumatic Injury and
Occupational Disease Claims
• The Ninth Circuit has endorsed a sequential analysis approach for occupational disease cases and a
simultaneous analysis approach for traumatic injury cases. This means that if the case involves an
occupational disease, a court will first look to the evidence of the most recent employer and carrier and
only move on to previous employers and carriers if the first employer and carrier exculpates itself. The
first employer and carrier that fails to exculpate itself is the last responsible employer and carrier. Albina
Engine & Machine v. Dir., OWCP, 627 F.3d 1293 (9th Cir. 2010).
• The first employer in the analytical sequence (that is, the last employer in time) who is found to be
responsible under this analysis shall be liable for payment of benefits, and the ALJ need not continue with
this analysis for the remaining employers. In conducting this analysis, the ALJ should consider all evidence
regarding exposure or lack thereof at a particular employer, and evidence supporting a finding of
exposure at a given employer may be submitted either by the claimant or by earlier employers.
• For traumatic injuries, the simultaneous approach applies. As the name suggests, the simultaneous
approach requires competing employers and carriers to submit evidence against one another. While an
earlier employer and carrier attempts to persuade an ALJ that the disability results from a subsequent
aggravation or acceleration, the later employer and carrier must attempt to persuade an ALJ that the
disability is a result of a natural progression from the original injury.
• In the event that neither employer and carrier persuades the ALJ, “the purposes of the Act would best be
served by assigning liability to the later employer, consistent with case law defining responsible employer
in an occupational disease context.”
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Natural Progression & Aggravation
• The Employer/Carrier having coverage during the subsequent injury or the
aggravation would be liable. If no new injury or aggravation is found, the
Claimant’s disability could be the result of a natural progression.
• Whether the ultimate disability is a natural progression of an initial injury,
or whether the disability is at least partially the result of a subsequent
injury aggravating, accelerating, exacerbating, or combining with a prior
injury to create the disability, liability attaches when the last injury or
aggravation occurs.
• Aggravating episodes do not have to be identifiable incidents; instead
injuries produced gradually by work activities or conditions not peculiar to
a claimant’s employment can suffice. The responsible employer in “twoinjury cases” is the employer for whom the claimant worked at the time of
the injury or aggravation. Strachan Shipping Co. v. Nash, 782 F.2d 513 (5th
Cir. 1986) (en banc).
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Responsible Carrier
Khan v. Mission Essential Personnel, LLC, BRB No. 115-0492 (June 20, 2016)
• Claimant sustained a herniated disc as a result of an IED blast in 2010 while working for Torres. He submitted to surgery
and returned to work with MEP until 2013. Zurich insured MEP until 12/31/1012. ACE insured MEP until 1/25/13.
• Claimant’s pain started in 2012 but became worse during 2013. During January 1-25, 2013, claimant testified that:
• He had to sit on an uncomfortable, hard folding chair;
• His comfortable mattress was exchanged for a hard, uncomfortable one; and
• He had to lay on concrete for extended periods while waiting for a flight.
• By January 25, Claimant could “hardly walk.” He returned home and was diagnosed with re-herniation of the same
disc previously repaired.
• Medical opinions were mixed with one expert opining that the re-herniation was a “natural progression” of the 2010
injury and pointed out that a certain percentage of repaired discs re-herniate with no specific cause. The treating
physician opined that exposure to injurious stimuli through 2013 contributed to the re-herniation.
• The ALJ, after discussing all medical opinions, found that the events through January 25 were an aggravation of preexisting injuries that resulted in the last carrier, which was on the risk for only 25 days, being the responsible carrier.
• ACE appealed to the BRB, arguing that the judge did not address an argument that the 2013 pain was a “temporary
aggravation” that resulted in no permanent injury. BRB affirmed the ALJ’s finding:
• Substantial evidence to support ALJ finding based on medical opinions; and
• The temporary aggravation argument was innocuous because the ALJ rationally found that the treating doctor was
correct in finding an aggravation and acceleration due to work in 2013.
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As for Claimant…
Prove compensability/presumption
Demand
Determine status of any SSDI claim
Determine whether MSA is necessary
Conditional Payments and Liens
Annuities
Mileage, OOP, unpaid bills and collections
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As for the Employer/Carrier…
Evaluate exposure
Convince the other side and the Mediator of your position
Evidence
Have realistic expectations as to the law in LRE/LRC cases
Help the Mediator
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Barriers to Settlement
in Multiparty Cases
• Empty chair
• Claimant insists on medical
treatment while E/C’s continue
to fight
• Not enough authority??
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The Cardillo Rule
The last responsible employer rule (sometimes called the Cardillo rule) started with
occupational disease claims. Under the last responsible employer rule, “the
employer during the last employment in which the claimant was exposed to
injurious stimuli . . . should be liable for the full amount of the award.” The last
employer is liable even if “the disability may be attributable to a series of injuries
that the worker suffered while working for more than one employer.” Travelers Ins.
Co. v. Cardillo, 225 F.2d 137, 145 (2d Cir. 1955).
• Stemmed from a policy decision aimed to mitigate the difficulties and
delays in attempting to apportion liability between parties
• The last employer during whose employment claimant was exposed to
injurious stimuli, prior to claimant’s awareness that he was suffering from
an occupational disease, is the responsible employer. (occupational
disease)
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Section 20(a) presumption
Joined employer not subject to §20(a) presumption when claimant did not assert claim against it.
Horton v. Specialty Finishes LLC, 2017 DOLBRB LESIS 310 (BRB 17-0168, 11/15/17) (unpublished), 1773335 (9th Cir. 2019)(unpublished)
• Claimant worked as a rigger for 26 years, including 13 at Industrial Marine but with some gaps in
employment. On January 15, 2013 he started work for Specialty Finishes, and six days later he
hurt his back trying to move a heavy barrel. In September, Claimant was told he lacked the
physical capacity to return to regular work. Despite same, he worked for Industrial Marine from
December 19, 2013 to March 30, 2014 performing a variety of tasks until he was laid off.
• Claimant filed a claim against Specialty Finishes who moved to join Industrial Marine. The ALJ
held work for Industrial Marine did not accelerate or aggravate claimant’s underling back injury.
On appeal Specialty Finishes argued in a traumatic injury claim involving two employers each
employer had a simultaneous burden to persuade the factfinder it was not responsible, and
Industrial Marine did not meet that burden. The Board rejected this argument because that
concept only applied where the existence of work-related injuries with more than one covered
employer was established. Here, claimant filed a claim only against Specialty Finishes and they
did not assert that Claimant sustained an injury at Industrial Marine.
• The §20 presumption is relevant to employer liability but applies to a particular employer against
whom a claim has been filed. Because claimant filed his claim only against Specialty Finishes, the
§20(a) presumption was invoked against it, so Specialty Finishes had the burden to rebut the
presumption by showing claimant’s disability did not arise out of his injury with it and it did not
prove it was not the responsible employer.
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Shifting Burden
Bollinger Shipyards Inc. v. Dir., OWCP [worthEy], 689 Fed. Appex. 348 (5th Cir. 2017)
(unpublished).
• Worker was diagnosed with a work-related respiratory condition.
• First doctor recommended the worker apply for disability under Social Security.
• Worker passed a pre-employment physical and worked for a different employer.
• The worker was then examined by another physician whose findings were essentially
unchanged.
• Second doctor restricted him from work around fumes or dust, after which the
Claimant stopped working.
• The first employer was found responsible because
• Its argument that the circuit split regarding LRE when date of disability is different
than the date the diagnosis is known to be work-related was unpersuasive because
• ALJ found the two dates were the same and
• Bollinger failed to argue different dates before the Board.
• The §20(a) presumption was rebutted by the second employer but not the first.
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Symptomatic/Increase in Symptoms
• If the conditions of a claimant’s employment caused him to become
symptomatic, even if no permanent harm results, the claimant has
sustained injury within the meaning of the Act.
• In other words, the work-related manifestation of symptoms of an
underlying condition constitutes an “injury” under the Act. Crum v.
General Adjustment Bureau, 738 F.2d 474 (D.C. Cir 1984).
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Aggravation
• If the disability results from the natural progression of an initial injury and would
have occurred notwithstanding a subsequent injury, then the initial injury is the
compensable injury and accordingly the employer at the time of that injury is
responsible for the payment of benefits. On the other hand, if the subsequent
injury aggravates, accelerates, or combines with claimant's prior injury, resulting
in claimant's disability, then the subsequent injury is the compensable injury and
the subsequent employer is fully liable. (traumatic injuries) Foundation
Constructors, Inc. v. Director, OWCP, 950 F.2d 621, 624, 25 BRBS 71, 75 (CRT)(9th
Cir. 1991).
• Where a claimant’s work results in a temporary exacerbation of symptoms, the
carrier at the time of the work events leading to his exacerbation is responsible
for the resulting temporary disability Kelaita v. Director, OWCP, 799 F.2d 1308
(9th Cir. 1986).
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Aggravation rule in mental health / suicide
claims
Leeward Marine, Inc. v. Dir., OWCP [Kealoha], 694 Fed. Appx. 627, Case No.
16-72242 (9th Cir. Aug. 16, 2017).
Employee attempted suicide after a compensable fall, which led to chronic
pain and stress from litigation.
• An aggravation claim was allowed for the suicide because:
• Suicide attempts are compensable when there is a direct and unbroken
chain of causation between a compensable injury and the suicide
attempt.
• The Ninth Circuit cited Claimant’s use of alcohol and marijuana to
provide relief from the pain.
• The rule applies to insanity or mental derangement.
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Proving aggravation and apportionment
Zaradnik v. The Dutra Group, Inc., BRB (12/09/16) (unpublished).
Worker, who was previously diagnosed with orthopedic and pulmonary conditions, filed an
aggravation claim and thereafter worked for non-covered and union-provided
employment.
• Worker was found totally disabled due to each of her injuries because:
• It is irrelevant whether the worker was disabled immediately after working for the
employer.
• Under both the multiple injury (orthopedic) and the cumulative injury (respiratory)
inquiries, Claimant showed aggravation by the covered employer.
• Even when the totality of the injury could be apportioned, the employer bears the
burden of presenting evidence to support this.
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Requirement to apportion
Mauk v. Cascade General, BRB (11/18/16) (unpublished).
A twelve-year pipefitter with recurrent shoulder problems suffered a
traumatic injury while working for a non-covered employer.
• The maritime employer was only partially responsible for the worker’s
disability because:
• The relevant inquiry is whether the second injury is the “natural and
unavoidable result” of the subject injury
• An allocation of the amount of disability between the subject injury and
the intervening injury is required where there is evidence that implies
such.
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